Application No. 09/831,267 

REMARKS 

Withdrawal of Finality of Office Action 

The Examiner is respectfully requested to withdraw the 
finality of the Office Action since the Examiner nowhere 
provides any reasons as to why the various method claims are not 
patentable . 

Status of the Claims 

Claims 1, 4, 6-12 and 24-55 are pending in the present 
application. Claim 3 has been cancelled and the subject matter 
thereof has been incorporated into claim 1 . Claim 4 has been 
amended to delete reference to cancelled claim 3. No new matter 
or new issues requiring further consideration or search has been 
presented. 

Rejection of Claims 1, 4, 6-12 and 24-55 Under 35 U.S.C. 103(a) 
Over EP 557 627 to Aoyama and U.S. Patent 5,811,148 to Chiu et 
al . in View of JP 8-173055 to Hoshida and Further in View of JP 
8-266230 to Yamane et al . and JP 9-322 716 to Kobayashi et al . 

Claims 1, 4, 6-12 and 24-55 are rejected by the Examiner 
under 35 U.S.C. 103(a) over EP 557 627 to Aoyama and U.S. Patent 
5,811,148 to Chiu et al . in view of JP 8-173055 to Hoshida and 
further in view of JP 8-266230 to Yamane et al . and JP 9-322 716 
to Kobayashi et al . for the reasons set forth on pages 3-5 of 
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the Office Action. This rejection is respectfully traversed. 
Reconsideration and withdrawal thereof are requested. 

Claim 3 is free of this rejection, and the subject matter 
thereof has been incorporated into claim 1. Accordingly, 
reconsideration and withdrawal of this rejection are 
respectfully requested. 



Rejection of Claims 1, 3, 4, 6-12 and 


24-55 Under 35 U.S 


■ C. 


103(a) Over EP 557 627 to Aoyama and U 


.S. Patent 5,811,148 


to 


Chiu et al. in View of JP 8-173055 to 


Hoshida and Further 


in 


View of JP 8-266230 to Yamane et al . 


and JP 9-322 716 


to 



Kobayashi et al . and Further in View of JP 5-192091 to Tokuhiro 

Claims 1, 3, 4, 6-12 and 24-55 are rejected by the Examiner 
under 35 U.S.C. 103(a) over EP 557 627 to Aoyama and U.S. Patent 
5,811,148 to Chiu et al . in view of JP 8-173055 to Hoshida and 
further in view of JP 8-266230 to Yamane et al . and JP 9-322 716 
to Kobayashi et al . and further in view of JP 5-192091 to 
Tokuhiro et al . for the reasons set forth on pages 5-6 of the 
Office Action. This rejection is respectfully traversed. 
Reconsideration and withdrawal thereof are requested. 
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The Present Invention 

The present invention as recited in claim 1, as amended, 
relates to a productivity improver for poultry, comprising (i) a 
polymannose having a molecular weight distribution in which a 
polymannose having the molecular weights ranging from 1.8 x 10 3 
to 1.8 x 10 5 accounts for 70% or more, the polymannose having a 
viscosity of 130 cps or less at 5°C in a 5% by weight aqueous 
solution as determined by Brookfield viscometer, and (ii) a 
polyphenol compound; and (iii) a delipidated rice bran. 

The present invention further relates to numerous methods 
utilizing the productivity improver of claim 1. For instance, 
claim 24 is directed to a method of improving productivity for 
hens that lay eggs or edible chicken, which comprises feeding 
the productivity improver of claim 1 to hens that lay eggs or to 
edible chicken. The method of claim 25 increases the life span 
of hens that lay eggs. Claim 27 recites a method that prevents a 
decrease in Haugh unit of eggs produced by hens that lay eggs 
during storage. Claim 28 recites a method that prevents a 
decrease in vitamin E content of eggs produced by hens that lay 
eggs during storage. Claim 2 9 recites a method that prevents a 
decrease in highly unsaturated fatty acid content of eggs 
produced by hens that lay eggs during storage. Claim 37 recites 
a method wherein cholesterol content of chicken meat produced by 
edible chickens is reduced. Claim 52 recites a method for 
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preventing an increase in the K value of chicken meat of edible 
chickens . 

These are a few examples of the methods using the 
productivity improver of claim 1. Other embodiments of the 
claimed methods are recited in the claims. 

The Rejection 

The Examiner's position is set forth on pages 5-6 of the 
Office Action. Briefly, The Examiner concedes that none of 
Aoyama, Chiu, Hoshida, Yamane and Kobayashi disclose the use of 
defatted rice bran as a useful component in chicken feed as 
recited in claim 3. However, because Tokuhiro discloses the use 
of defatted rice bran as a useful component of chicken feed, the 
Examiner argues that the artisan would be motivated to use the 
claimed defatted rice bran in chicken feed. The Examiner 
supports this position by basically arguing that since the 
components have been used individually, it would be obvious to 
combine the components together. 

The Examiner nowhere provides any reasons as to why the 
method claims are not patentable. 
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Distinctions Between the Present Invention and the Prior Art 

Applicants respectfully submit that the Examiner's position 
is a hindsight reconstruction of the prior art in view of 
Applicants' own disclosure. The Tokuhiro reference fails to 
teach or suggest the use of defatted rice bran together with 
polymannose and a polyphenol compound. Thus, contrary to the 
position taken by the Examiner, there is no motivation for 
obtaining the present invention in the prior art. 

Moreover, although the Tokuhiro reference teaches defatted 
rice bran as one component of chicken feed, the Tokuhiro 
reference also teaches that the effective amount of the 
components thereof is a 1:1 mixture of pyrolignous acid and sea 
algae powder. Thus, the defatted rice bran is simply referred to 
as one of the various components for the basic feed. 
Accordingly, the use of defatted rice bran together with 
polymannonse and polyphenol as claimed in the present invention 
is neither taught nor suggest by the Tokuhiro reference. 

The Examiner should further note that many patented 
compositions are combinations of known ingredients. Simply 
because the individual components of the compositions are known 
per se is not a sufficient basis for combining the components. 
At best, the Examiner has presented an "obvious to try" 
rejection, and such logic has clearly been rebuked by the 
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courts. Thus, the rejection of the claims under 35 U.S.C.103(a) 
should be withdrawn by the Examiner. 

Assuming, arguendo, the Examiner has established a prima 
facie case of obviousness, Applicants have conducted suitable 
comparative testing to rebut any prima facie case of 
obviousness . 

More specifically, Applicants have shown that unexpectedly 
superior results are obtained by the combination of the claimed 
three (3) components. 

Discussion of Test Example 1 

The Examiner's attention is directed to Test Example 1 on 
pages 24-32 of the specification, and more specifically, to 
Table 7 on page 31 of the specification. Table 7 is reproduced 
below for the Examiner's convenience: 
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Table 7 Number of Eggs Produced 
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The Examiner's attention is directed to Poultry Houses D 
and E of Table 7. Poultry Houses D and E utilize the claimed 
three (3) components. The number of eggs produced by Poultry 
Houses D and E are remarkably and unexpectedly increased as 
compared to (i) Poultry House B which uses polymannose and a 
polyphenol compound, (ii) Poultry House A which uses polymannose 
alone, (iii) Poultry House H which uses polyphenol alone, and 
(iv) Poultry House J which uses delipidated rice bran alone. 

Similarly, the Examiner's attention is directed to Tables 8 
and 10 on pages 31 and 32, respectively, of the specification, 
which are reproduced below the Examiner's convenience: 
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Table 8 Weight of Produced Eggs 
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Table 10 Change in Vitamin E Content 
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100 g of egg yolk solution. 
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The Examiner's attention is directed to Poultry Houses D 
and E of Table 8. Poultry Houses D and E utilize the claimed 
three (3) components. The weight of the eggs produced by Poultry 
Houses D and E are remarkably and unexpectedly increased as 
compared to (i) Poultry House B which uses polymannose and a 
polyphenol compound, (ii) Poultry House A which uses polymannose 
alone, (iii) Poultry House H which uses polyphenol alone, and 
(iv) Poultry House J which uses delipidated rice bran alone. 

The Examiner's attention is directed to Poultry Houses D 
and E of Table 10. Poultry Houses D and E utilize the claimed 
three (3) components. The change in vitamin E content produced 
by Poultry Houses D and E are remarkably and unexpectedly 
increased as compared to (i) Poultry House B which uses 
polymannose and a polyphenol compound, (ii) Poultry House A 
which uses polymannose alone, (iii) Poultry House H which uses 
polyphenol alone, and (iv) Poultry House J which uses 
delipidated rice bran alone. 

Discussion of Test Example 2 

The Examiner's attention is directed to Test Example 2 on 
pages 33-38 of the specification, and more specifically, to 
Table 13 on page 37 of the specification. Table 13 is reproduced 
below for the Examiner's convenience: 
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Table 13 Change in EPA Content 
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The numerical values are expressed in mg based on 
100 g of egg yolk solution. 



The Examiner's attention is directed to Poultry Houses d 
and e of Table 13. Poultry Houses d and e utilize the claimed 
three (3) components. The change in EPA content produced by 
Poultry Houses d and e is remarkably and unexpectedly increased 
as compared to (i) Poultry House b which uses polymannose and a 
polyphenol compound, (ii) Poultry House a which uses polymannose 
alone, (iii) Poultry House h which uses polyphenol alone, and 
(iv) Poultry House j which uses delipidated rice bran alone. 

Similarly, the Examiner's attention is directed to Test 
Example 2 on pages 33 - 38 of the specification, and more 
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specifically, to Table 14 on page 38 of the specification. Table 
14 is reproduced below for the Examiner's convenience: 



Table 14 Change in Vitamin E Content 
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The numerical values are expressed in mg based on 
100 g of egg yolk solution. 



The Examiner's attention is directed to Poultry Houses d 
and e of Table 14. Poultry Houses d and e utilize the claimed 
three (3) components. The change in vitamin E content produced 
by Poultry Houses d and e is remarkably and unexpectedly 
increased as compared to ' (i) Poultry House b which uses 
polymannose and a polyphenol compound, (ii) Poultry House a 
which uses polymannose alone, (iii) Poultry House h which uses 
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polyphenol alone, and (iv) Poultry House j which uses 
delipidated rice bran alone. 



Discussion of Test Example 3 

The Examiner's attention is directed to Test Example 3 on 
pages 39-45 of the specification, and more specifically, to 
Table 18 on page 43 of the specification. Table 18 is reproduced 
below for the Examiner's convenience: 

Table 18 Weekly Body Weight Gain 
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The Examiner's attention is directed to Groups DD and EE of 
Table 18. Groups DD and EE utilize the claimed three (3) 
components. The weekly body weight gain for Groups DD and EE is 
remarkably and unexpectedly increased as compared to (i) Group 
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BB which uses polymannose and a polyphenol compound, (ii) Group 
AA which uses polymannose alone, (iii) Group HH which uses 
polyphenol alone, and (iv) Group JJ which uses delipidated rice 
bran alone. 

Similarly, the Examiner's attention is directed to Table 19 
on page 44 of the specification. Table 19 is reproduced below 
for the Examiner's convenience: 



Table 19 Cholesterol Content 
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The numerical values are expressed in mg based on 
100 g of chicken meat or chicken fat 



The Examiner's attention is directed to Groups DD and EE of 
Table 19. Groups DD and EE utilize the claimed three (3) 
components. The cholesterol content for Groups DD and EE is 
remarkably and unexpectedly reduced as compared to (i) Group BB 
which uses polymannose and a polyphenol compound, (ii) Group AA 
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which uses polymannose alone, (iii) Group HH which uses 
polyphenol alone, and (iv) Group JJ which uses delipidated rice 
bran alone. 

The Examiner's attention is directed to Table 20 on page 44 
of the specification. Table 20 is reproduced below for the 
Examiner' s convenience : 



Table 20 K Value of Chicken Meat after 10 Days of Storage 
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The Examiner's attention is directed to Groups DD and EE of 
Table 20. Groups DD and EE utilize the claimed three (3) 
components. The K value content for Groups DD and EE is 
remarkably and unexpectedly suppressed as compared to (i) Group 
BB which uses polymannose and a polyphenol compound, (ii) Group 
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AA which uses polymannose alone, (iii) Group HH which uses 
polyphenol alone, and (iv) Group JJ which uses delipidated rice 
bran alone . 

The Examiner's attention is directed to Table 21 on page 45 
of the specification. Table 21 is reproduced below for the 
Examiner' s convenience : 



Table 21 Change in TBA Value after 10 Days Storage . 
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The Examiner's attention is directed to Groups DD and EE of 
Table 21. Groups DD and EE utilize the claimed three (3) 
components. The TBA value for Groups DD and EE is remarkably and 
unexpectedly suppressed as compared to (i) Group BB which uses 
polymannose and a polyphenol compound, (ii) Group AA which uses 
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polymannose alone, (iii) Group HH which uses polyphenol alone, 
and (iv) Group JJ which uses delipidated rice bran alone. 

The Examiner's attention is directed to Table 22 on page 45 
of the specification. Table 22 is reproduced below for the 
Examiner ' s convenience : 



Table 22 Change in POV Value after 10 Days r Storage 
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The Examiner's attention is directed to Groups DD and EE of 
Table 22. Groups DD and EE utilize the claimed three (3) 
components. The POV value for Groups DD and EE is remarkably and 
unexpectedly suppressed as compared to (i) Group BB which uses 
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polymannose and a polyphenol compound, (ii) Group AA which uses 
polymannose alone, (iii) Group HH which uses polyphenol alone, 
and (iv) Group JJ which uses delipidated rice bran alone. 

Conclusion 

Applicants respectfully submit that the Examiner has not 
established a prima facie case of obviousness since there is no 
motivation to combine the teachings in the manner suggested in 
order to obtain the present invention. Alternatively, Applicants 
respectfully submit that they have rebutted any prima facie case 
of obviousness established by the Examiner in view of the 
comparative showings in the present specification. 

Moreover, since the Examiner has not provided any reasons 
as to why the method claims are rejected, an indication of 
allowable subject matter for the method claims or withdrawal of 
the finality of the Office Action is respectfully requested. 

Pursuant to 37 C.F.R. §§ 1.17 and 1.136(a), Applicant (s) 
respectfully petition (s) for a two month extension of time for 
filing a reply in connection with the present application, and 
the required fee of $410.00 is attached hereto. 
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If necessary, the Commissioner is hereby authorized in 
this, concurrent, and future replies, to charge payment or 
credit any overpayment to Deposit Account No. 02-2448 for any 
additional fees required under 37 C.F.R. § 1.16 or under 3 7 
C.F.R. § 1.17; particularly, extension of time fees. 



Respectfully submitted, 

BIRCH, STEWART, KOLASCH & BIRCH, LLP 




Marc S. Weiner, #32,181 
P.O. Box 747 

MSW/sh Falls Church, VA 22040-0747 

1422-0476P (703) 205-8000 
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